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[4910-62] 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Notice  78-1] 

IMPROVING  GOVERNMENT  REGULATIONS 

Policies  and  Procedures  for  Simplification, 

Analysis,  and  Review 

Improvement  of  government  regula¬ 
tions  have  been  a  prime  goal  of  the 
Carter  Administration.  There  should 
be  fewer  regulations,  and  those  that 
are  issued  should  be  simpler,  more 
comprehensible,  and  less  burdensome. 
Regulations  should  not  be  issued  with¬ 
out  appropriate  involvement  of  the 
public;  once  issued,  they  should  be  pe¬ 
riodically  reviewed  and  revised  as 
needed,  to  assure  that  they  continue 
to  meet  the  needs  for  which  they 
originally  were  designed. 

To  help  the  Department  of  Trans- 
portaion  achieve  these  goals,  I  issued 
on  January  31,  1978,  to  take  effect 
March  1,  1978,  the  following  state¬ 
ment  of  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review 
of  Regulations,  the  product  of  many 
months  of  work  by  all  elements  of  the 
Department.  These  policies  have  been 
issued  initially  as  an  internal  memo¬ 
randum,  rather  than  as  a  formal  De¬ 
partment  Order,  for  two  reasons.  One, 
so  that  we  might  gain  a  working  famil¬ 
iarity  with  them  and  make  any  re¬ 
quired  changes  before  issuing  them  as 
an  Order.  Two,  so  that  we  might  more 
easily  make  any  changes  that  may  be 
required  when  the  draft  Executive 
Order  addressing  these  concerns  is 
issued  in  final  form. 

Issued  in  Washington,  D.C.,  on 
March  1,  1978. 

Brock  Adams, 

Secretary  of  Transportation. 

January  31,  1978. 

To:  Secretarial  Officers,  Heads  of  Operating 
Administrations. 

From:  The  Secretary. 

Subject:  Policies  and  Procedures  for  Simpli¬ 
fication,  Analysis,  and  Review  of  Regu¬ 
lations. 

Improvement  of  government  regulations 
has  been  a  prime  goal  of  the  Carter  Admin¬ 
istration.  There  should  be  fewer  regula¬ 
tions,  and  those  that  are  issued  should  be 
simpler,  more  comprehensible,  and  less  bur¬ 
densome.  Regulations  should  not  be  issued 
without  appropriate  involvement  of  the 
public:  once  issued,  they  should  be  periodi¬ 
cally  reviewed  and  revised  as  needed,  to 
assure  that  they  continue  to  meet  the  needs 
for  which  they  originally  were  designed. 

To  help  us  achieve  these  goals  I  am  today 
issuing  the  attached  statement  of  Policies 
and  Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations,  the  product  of 
many  months  of  work  by  all  elements  of  the 
Department.  These  policies  are  being  issued 
initially  as  an  internal  memorandum,  rather 
than  as  a  formal  Department  Order,  for  two 
reasons.  One,  so  that  we  might  all  gain  a 
working  familiarity  with  them  and  make 
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any  required  changes  before  issuing  them  as 
an  Order.  Two,  so  that  we  might  more  easily 
make  any  changes  that  may  be  required 
when  the  draft  Executive  Order  addressing 
these  concerns  is  issued  in  final  form. 

Brock  Adams. 

Attachment. 

Policies  and  Procedures  for 

Simplification,  Analysis,  and  Review  of 
Regulations 

1.  Purpose.  This  memorandum  establishes 
objectives  to  be  pursued  in  reviewing  exist¬ 
ing  regulations  and  in  issuing  new  regula¬ 
tions;  prescribes  procedures  and  assigns  re¬ 
sponsibilities  to  meet  those  objectives:  and 
establishes  a  Department  Regulations 
Council  to  assist  and  advise  the  Secretary  in 
achieving  those  objectives  and  improving 
the  quality  of  regulations  and  the  policies 
and  practices  which  affect  the  formulation 
of  regulations. 

2.  Cancellation,  (a)  The  following  docu¬ 
ments  are  superseded  and  canceled: 

(1)  The  Secretary’s  memorandum  of 
March  23,  1976,  on  the  subject  of  “Depart¬ 
mental  Regulatory  Reform”. 

(2)  Notice  76-5  entitled  “Policies  to  Im¬ 
prove  Analysis  and  Review  of  Regulations” 
issued  April  13,  1976,  and  published  in  the 
Federal  Register  on  April  16,  1976  (41  FR 
16200-01). 

(3)  The  Secretary’s  memorandum  of  Feb¬ 
ruary  8,  1977,  on  the  subject  of  “DOT  Regu¬ 
lations”. 

(4)  The  Deputy  Secretary’s  memorandum 
of  March  9,  1977,  on  the  subject  of  “Review 
of  Regulations— Interim  Regulations”. 

(b)  The  controls  listed  in  the  table  of 
"Controls  of  Certain  Powers  and  Duties”  in 
the  DOT  Organization  Manual  (DOT  Order 
11 00.23 A,  Figure  I— C)  requiring  the  head  of 
an  operating  administration  to  coordinate 
notices  of  proposed  rulemaking  and  regula¬ 
tions  with  the  Office  of  the  Secretary 
before  issuance  are  superseded  and  suspend¬ 
ed  pending  their  cancellation  by  amend¬ 
ment  to  the  Organization  Manual.  The  con¬ 
trols  requiring  the  head  of  an  operating  ad¬ 
ministration  to  coordinate  regulatory  docu¬ 
ments  with  another  operating  administra¬ 
tion  are  not  affected  by  this  memorandum 
and  continue  to  be  the  responsibility  of  the 
originating  operating  administration. 

3.  Effective  date.  This  memorandum  is  ef¬ 
fective  March  1,  1978. 

4.  Reference,  (a)  Title  5,  United  States 
Code,  sections  552(a)(1)  and  553  prescribe 
general  procedural  requirements  of  law  ap¬ 
plicable  to  all  Federal  agencies  regarding 
the  formulation  and  issuance  of  regulations. 

(b)  Office  of  Management  and  Budget 
(OMB)  Circular  A-85  regarding  consultation 
with  heads  of  State  and  local  governments 
in  development  of  Federal  programs. 

5.  Definitions,  (a)  Initiating  office  means 
an  operating  administration  or  other  organi¬ 
zational  element  within  the  Department, 
the  head  of  which  is  authorized  by  law  or 
delegation  to  issue  regulations  or  to  formu¬ 
late  regulations  for  issuance  by  the  Secre¬ 
tary. 

(b)  Regulation  means  a  statement  of  gen¬ 
eral  or  particular  applicability  and  future 
effect  for  publication  in  the  Federal  Regis¬ 
ter  and  designed  to  implement,  interpret,  or 
prescribe  law  or  policy  or  describing  the  or¬ 
ganization,  procedure,  or  practice  require¬ 
ments  of  the  initiating  office  or  the  Depart¬ 
ment,  except  that  if  such  statement  imple¬ 
ments  a  financial  assistance  program,  it 
need  not  be  published  in  the  Federal  Regis¬ 
ter  to  come  under  this  definition. 


(c)  Major  regulation  means  a  regulation 
which  is  not  an  emergency  regulation  and 
which  in  the  judgment  of  the  head  of  the 
initiating  office  or  the  Secretary  or  the 
Deputy  Secretary— 

(1)  Requires  a  Regulatory  Analysis  under 
paragraph  10(a)  of  this  memorandum  or  is 
otherwise  costly; 

(2)  Concerns  a  matter  on  which  there  is 
substantial  public  interest  or  controversy; 

(3)  Has  a  significant  impact  on  another 
operating  administration  or  other  parts  of 
the  Department  or  other  Federal  Agency;  or 

(4)  Otherwise  involves  important  Depart¬ 
ment  policy. 

(d)  Emergency  regulation  means  a  regula¬ 
tion  which,  in  the  judgment  of  the  head  of 
the  initiating  office,  circumstances  require 
to  be  issued  without  notice  and  opportunity 
for  public  comment  or  made  effective  in  less 
than  30  days  after  publication  in  the  Feder¬ 
al  Register. 

(e)  Non-major  regulation  means  a  regula¬ 
tion  which  in  the  judgment  of  the  head  of 
the  initiating  office  is  neither  a  major  nor 
an  emergency  regulation. 

6.  Objectives.  To  simplify  and  improve  the 
quality  of  regulations,  it  is  the  policy  of  the 
Department  that  the  following  objectives  be 
pursued  in  issuing  new  regulations  and  con¬ 
tinuing  existing  regulations: 

(a)  Necessity.  A  regulation  should  not  be 
issued  or  continue  in  effect  unless  it  is  based 
on  a  well-defined  need  to  address  a  specific 
problem. 

(b)  Clarity.  A  regulation  and  any  supple¬ 
mental  material  explaining  it  should  be 
clear,  precise,  and  understandable  to  all  who 
may  be  affected  by  it. 

(c)  Simplicity.  A  regulation  should  be  as 
short  and  uncomplicated  as  possible  and 
before  issuance  should  be  coordinated  as 
may  be  required  within  the  Department  and 
between  the  Department  and  other  Federal 
Agencies  to  eliminate  or  minimize  unneces¬ 
sary  duplication,  inconsistency,  and  com¬ 
plexity. 

(d)  Timeliness.  A  regulation  should  be 
issued  in  time  to  respond  to  the  circum¬ 
stances  which  require  it,  and  should  be 
modified  or  canceled  as  those  circumstances 
change. 

(e)  Reasonableness.  A  regulation  should 
provide  a  feasible  and  effective  means  for 
producing  the  desired  results  and  should  be 
developed  giving  adequate  consideration  to 
the  alternatives  and  anticipated  safety,  en¬ 
vironmental,  social,  economic,  and  legal  con¬ 
sequences. 

(f)  Fairness.  Except  in  an  emergency,  a 
regulation  should  be  issued  only  after  a  rea¬ 
sonable  and  timely  opportunity— generally 
not  less  than  45  days— has  been  provided  for 
all  interested  persons  to  comment  on  it. 

7.  Department  Regulations  Council,  (a) 
Membership;  Chairman  and  Vice-Chairman. 
A  Department  Regulations  Council  is 
hereby  established  comprised  as  follows: 

Regular  members 

(1)  The  Deputy  Secretary— Chairman. 

(2)  General  Counsel— Vice-Chairman. 

(3)  Assistant  Secretary  for  Policy  and  In¬ 
ternational  Affairs. 

(4)  Assistant  Secretary  for  Budget  and 
Programs. 

(5)  Assistant  Secretary  for  Administra¬ 
tion. 

(6)  Assistant  Secretary  for  Governmental 
Affairs. 

(7)  Director,  Office  of  Public  and  Consum¬ 
er  Affairs. 

(8)  Director,  Departmental  Office  of  Civil 
Rights. 
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Ex  officio  members 

(1)  Commandant  of  the  Coast  Guard. 

(2)  Federal  Aviation  Administrator. 

(3)  Federal  Highway  Administrator. 

(4)  Federal  Railroad  Administrator. 

(5)  National  Highway  Traffic  Safety  Ad¬ 
ministrator. 

(6)  Urban  Mass  Transportation  Adminis¬ 
trator. 

(7)  Administrator,  Saint  Lawrence  Seaway 
Development  Corporation. 

(8)  Director,  Research  and  Special  Pro¬ 
grams  Directorate. 

(b)  Functions  and  responsibilities.  The 
Council  shall— 

(1)  Monitor  initiating  offices’  programs 
for  reviewing  and  revising  their  existing  reg¬ 
ulations  and  make  recommendations  to  the 
heads  of  initiating  offices  and  the  Secretary 
when  appropriate  with  regard  to  the  con¬ 
duct  and  effectiveness  of  those  programs; 

(2)  Consider  each  major  regulation  re¬ 
ferred  to  it  and  make  such  recommenda¬ 
tions  as  the  members  consider  appropriate 
regarding  the  advisability  of  the  Secretary’s 
concurring  in  its  issuance; 

(3)  On  its  own  initiative  or  upon  request, 
review,  discuss,  and  make  such  recommen¬ 
dations  to  the  Secretary  as  the  members 
consider  appropriate  regarding  Department 
regulatory  policies  and  procedures;  and 

(4)  In  coordination  with  the  initiating 
office(s)  concerned,  designate  such  task 
forces  or  require  the  preparation  of  such  re¬ 
ports.  analyses,  or  options  papers  as  it  may 
consider  necessary  for  proper  Council  con¬ 
sideration  of  any  regulatory  matter  or  in¬ 
quiry  referred  to  or  initiated  by  the  Council. 

(c)  Staff  support  The  General  Counsel 
shall  provide  regular  staff  support  to  the 
Council  and  designate  an  Assistant  General 
Counsel  to  be  responsible  for  performing 
the  functions  assigned  to  the  General  Coun¬ 
sel's  office.  These  shall  include  the  coordi¬ 
nation  of  the  staffing,  analysis,  and  review 
of  items  coming  before  the  Council  or  on 
which  the  Council  requires  additional  infor¬ 
mation;  the  convening  and  management  of 
task  forces  designed  to  review  and  improve 
significant  categories  of  existing  regula¬ 
tions;  and  such  additional  duties  as  the 
Council  may  specify. 

(d)  Meetings;  attendance  of  members.  The 
Council  will  meet  on  a  regular  bi-monthly 
basis  and  on  special  occasions,  at  the  call  of 
the  Chairman,  either  on  his  or  her  own  ini¬ 
tiative  or  at  the  request  of  the  head  of  an 
initiating  office.  Attendance  by  ex  officio 
members  is  optional.  Any  member  who  is 
unable  to  attend  a  meeting  may  be  repre¬ 
sented  at  the  meeting  but  only  by  the  mem¬ 
ber’s  principal  deputy  or  Chief  Counsel.  A 
member  may  be  accompanied  by  supporting 
staff  for  purposes  of  briefing  the  Council  or 
assisting  the  member  with  respect  to  an 
agenda  item  or  major  regulation  scheduled 
for  discussion. 

(e)  Agenda.  The  General  Counsel’s  office 
shall  prepare  an  agenda  for  each  meeting 
and  distribute  it  to  the  members  in  advance 
of  the  meeting,  together  with  any  docu¬ 
ments  to  be  discussed  at  the  meeting.  When 
the  agenda  includes  consideration  of  a 
major  regulation,  the  General  Counsel's 
office  shall  make  such  arrangements  with 
the  initiating  office  as  may  be  appropriate 
for  briefing  the  Council  and  responding  to 
questions  concerning  the  regulation. 

(f)  Minutes.  The  General  Counsel’s  office 
shall  prepare  summary  minutes  following 
each  meeting  and  distribute  them  to  the 
members. 


8.  Responsibilities  of  initiating  offices,  (a) 
The  head  of  each  initiating  office  has  pri¬ 
mary  responsibility  for— 

(1)  Reviewing  proposed  regulations  to 
ensure  that  they  meet  the  objectives  set 
forth  in  paragraph  6.  of  this  memorandum; 

(2)  Issuing  regulations  within  the  scope  of 
his  or  her  statutory  or  delegated  authority; 

(3)  Coordinating  its  proposed  regulations 
with  other  Federal  agencies  and  other  oper¬ 
ating  administrations  and  organizational 
elements  within  the  Department;  and 

(4)  In  conjunction  with  the  Assistant  Sec¬ 
retary  for  Governmental  Affairs,  consulting 
with  State  and  local  governments  as  re¬ 
quired  under  OMB  Circular  A-85  in  the  de¬ 
velopment  of  regulations  to  be  issued  by 
that  office. 

(b)  To  improve  the  quality  of  existing  and 
future  regulations  in  accordance  with  the 
purposes  and  policies  set  forth  in  this 
memorandum,  the  head  of  each  initiating 
office  shall— 

(1)  Establish  and  carry  out  a  program  for 
reviewing  and  revoking  or  revising  existing 
regulations  in  accordance  with  paragraph 
11.  of  this  memorandum; 

(2)  Include  in  the  public  docket  for  each 
proposed  regulation  a  draft  Regulatory 
Analysis  if  required  under  paragraph  10(a) 
of  this  memorandum,  otherwise  a  draft  eval¬ 
uation  quantifying,  to  the  extent  practica¬ 
ble,  its  estimated  cost  to  the  private  sector, 
consumers.  Federal,  State,  and  local  govern¬ 
ments,  as  well  as  its  anticipated  benefits  and 
impacts; 

(3)  Include  in  the  public  docket  for  each 
final  regulation  a  final  Regulatory  Analysis 
or  evaluation; 

(4)  Submit  Regulations  Reports  to  the  De¬ 
partment  Regulations  Council  in  accordance 
with  paragraph  13(a)  of  this  memorandum; 

(5)  Submit  for  the  Secretary’s  ooncur- 
rence  before  issuance  regulatory  documents 
pertaining  to  major  regulations,  together 
with  such  supporting  documentation  as  may 
be  requaired  by  paragraph  9.  of  this  memo¬ 
randum; 

(6)  Advise  the  Secretary  by  memorandum, 
before  issueance  if  possible,  of  the  circum¬ 
stances  requiring  emergency  issuance  of  an 
otherwise  major  regulation; 

(7)  Name  a  Regulations  Officer  to  coordi¬ 
nate  the  review  of  regulations  and  act  as 
principal  staff  liaison  with  the  Council;  and 

(8)  Inform  the  Deputy  Secretary  or  the 
General  Counsel  of  any  regulatory  matter 
which  should  be  reviewed  by  or  coordinated 
with  the  Council. 

9.  Review  of  major  regulations,  (a)  Before 
committing  substantial  resources  to  the  de¬ 
velopment  of  a  major  regulation,  the  head 
of  the  initiating  office  shall  have  prepared 
and  approved  a  Work  Plan  which  states  or 
describes— 

( 1 )  The  need  for  the  regulation; 

(2)  The  objective(s)  of  the  regulation; 

(3)  The  legal  authority  for  the  regulation; 

(4)  The  major  issues  to  be  considered  and 
the  alternative  approaches  to  be  explored 
for  solving  the  problem; 

(5)  The  name  of  the  individual  or  organi¬ 
zational  unit  primarily  responsible  for  de¬ 
veloping  the  regulation  and  of  the  account¬ 
able  policy  official; 

(6)  Whether  or  not  a  Regulatory  Analysis 
is  likely  to  be  required  and  how  and  where 
it  will  be  produced; 

(7)  The  probable  reporting  requirements 
that  may  be  involved; 

(8)  How  and  when  the  Congress,  interest 
groups,  other  agencies,  and  the  public  will 
have  opportunities  to  participate  in  the  reg¬ 
ulatory  process;  and 


(9)  The  tentative  target  dates  for  complet¬ 
ing  each  step  in  the  development  of  the  reg¬ 
ulation 

(b)  Before  issuing  for  publication  in  the 
Federal  Recister  any  regulatory  document 
of  substantive  significance  (e.g.,  advance 
notice  of  proposed  rulemaking,  notice  of 
proposed  rulemaking,  notice  of  withdrawal 
or  amendment  of  a  proposed  final  rule)  per¬ 
taining  to  a  major  regulation,  the  initiating 
office  shall  submit  it  to  the  Secretary  for 
concurrence. 

(c)  To  receive  Secretarial  concurrence  for 
issuance  of  an  advance  notice  of  proposed 
rulemaking,  a  notice  of  proposed  rulemak¬ 
ing,  a  substantive  amendment  to  an  out¬ 
standing  proposal,  or  a  final  rule  pertaining 
to  major  regulation,  the  initiating  office 
shall  submit  it  together  with  its  approved 
Work  Plan,  a  draft  Regulatory  Analysis  or 
the  evaluation  required  by  paragraph  8(b) 

(2)  and  (3)  of  this  memorandum  and  a  sum¬ 
mary  of  the  results  of  any  coordination  out¬ 
side  the  initiating  office  to  the  General 
Counsel’s  office  at  least  30  days  before  the 
proposed  date  of  issuance.  Once  a  Work 
Plan  and  Regulatory  Analysis  or  evaluation 
is  developed  for  a  particular  major  regula¬ 
tion,  it  need  only  be  updated  and  supple¬ 
mented  for  successive  regulatory  documents 
pertaining  to  that  major  regulation.  In  the 
case  of  a  final  rule  being  submitted  for  Sec¬ 
retarial  concurrence,  there  should  be  an  ac¬ 
companying  summary  of  significant  public 
comments  received. 

(d)  Before  submitting  a  final  rule  for  Sec¬ 
retarial  concurrence,  the  head  of  the  initiat¬ 
ing  office  shall,  at  a  minimum: 

(1)  Review  the  Work  Plan  and  determine 
that  the  direct  and  indirect  effects  of  the 
regulation  have  been  adequately  considered 
and  that  the  least  burdensome  of  the  ac¬ 
ceptable  alternatives  has  been  chosen; 

(2)  Determine  that  the  regulation  is  writ¬ 
ten  clearly  and  is  understandable  to  those 
subject  to  or  affected  by  its  provisions; 

(3)  Assure  an  estimate  has  been  made  of 
the  number  of  individuals  and/or  organiza¬ 
tions  that  will  be  subject  to  new  reporting 
burdens  or  recordkeeping  requirements;  and 

(4)  Determine  that  a  plan  for  evaluating 
the  regulation  after  its  issuance  has  been 
developed. 

(e)  The  General  Counsel’s  office  shall  dis¬ 
tribute  each  regulatory  document  and  ac¬ 
companying  supporting  documents  received 
from  an  initiating  office  under  paragraph 
9(c)  of  this  memorandum  to  all  appropriate 
Secretarial  Officers  for  review  and  shall  co¬ 
ordinate  their  comments  and  recommenda¬ 
tions  for  transmittal,  together  with  a  staff 
analysis,  to  the  Secretary  through  the 
Deputy  Secretary. 

(f)  If,  in  the  judgment  of  the  Deputy  Sec¬ 
retary  or  the  General  Counsel,  the  views  of 
the  Department  Regulations  Council  on  a 
major  regulation  are  desirable  or  likely  to 
assist  the  Secretary  in  determining  whether 
to  concur  in  issuance  of  that  regulation,  it 
shall  be  referred  to  the  Council  for  consid¬ 
eration  at  its  next  regular  or  special  meet¬ 
ing.  Council  consideration  of  a  major  regu¬ 
lation  is  in  addition  to  and  not  in  lieu  of 
Secretarial  staff  review,  both  of  which  shall 
be  scheduled  and  coordinated  so  as  to  mini¬ 
mize  delay  in  transmitting  the  resulting  rec¬ 
ommendations  to  the  Secretary. 

(g)  In  the  case  of  a  notice  of  an  exclusive¬ 
ly  procedural  nature  (e.g.,  extension  of  time 
for  comments,  scheduling,  or  rescheduling 
of  a  public  hearing)  pertaining  to  a  major 
regulation,  the  initiating  office  shall  submit 
a  copy  of  the  notice,  together  with  a  cover- 
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ing  memorandum,  to  the  General  Counsel’s 
office  at  least  10  days  before  the  intended 
date  of  issuance.  The  memorandum  shall 
specify  the  intended  date  of  issuance  and  in¬ 
clude  a  statement  as  to  why  the  notice  is  re¬ 
quired  and  any  changes  that  it  will  cause  in 
the  previously  anticipated  schedule  of 
action  dates  on  the  major  regulation  con¬ 
cerned. 

(h)  The  General  Counsel’s  office  shall 
advise  the  Secretary  through  the  Deputy 
Secretary  of  each  procedural  regulatory 
document  received  from  an  initiating  office 
under  paragraph  9(g)  of  this  memorandum. 
Unless  otherwise  notified  before  the  intend¬ 
ed  date  of  issuance,  Secretarial  concurrence 
may  be  presumed. 

10.  Regulatory  analyses,  (a)  An  initiating 
office  shall  prepare  and  place  in  the  public 
docket  a  draft  Regulatory  Analysis  for  each 
of  its  proposed  regulations  which— 

(1)  Could  produce  a  major  effect  on  the 
general  economy  in  terms  of  costs,  consum¬ 
er  prices,  or  production; 

(2)  Could  produce  a  major  increase  in 
costs  of  prices  for  individual  industries, 
levels  of  government,  geographic  regions,  or 
specific  elements  of  the  population;  or 

(3)  The  Secretary  or  head  of  the  initiating 
office  determines  deserves  such  analysis. 

(b)  Each  draft  Regulatory  Analysis  shall 
contain— 

(1) A  succinct  statement  of  the  problem 
necessitating  Federal  action; 

(2)  The  major  alternative  ways  of  dealing 
with  the  problem  that  will  be  considered  by 
the  initiating  office; 

(3)  An  analysis  of  the  economic  conse¬ 
quences  of  the  proposed  regulation  and 
major  alternative  approaches  considered; 
and 

(4)  An  assessment  of  the  approach  select¬ 
ed  in  relation  to  other  alternatives. 

(c)  A  draft  Regulatory  Analysis  should  ad¬ 
dress  all  salient  points  to  the  maximum 
extent  possible.  If  data  are  lacking  or  there 
are  questions  about  how  to  determine  or 
analyze  points  of  interest,  the  problem 
should  be  noted  in  the  draft  Regulatory 
Analysis  so  as  to  help  elicit  the  necessary  in¬ 
formation  during  the  public  comment 
period  on  the  advance  notice  or  notice  of 
proposed  rulemaking. 

(d)  The  initiating  office  shall  include  in 
each  advance  notice  or  notice  of  proposed 
rulemaking  on  a  proposal  requiring  a  Regu¬ 
latory  Analysis,  an  explanation  of  the  regu¬ 
latory  approach  being  considered  or  pro¬ 
posed,  a  short  description  of  the  alternative 
approaches,  and  a  statement  announcing 
the  availability  of  a  draft  Regulatory  Analy¬ 
sis  for  public  review  and  comment. 

(e)  When  a  regulation  for  which  a  draft 
Regulatory  Analysis  is  required  is  finalized, 
the  initiating  office  shall  prepare  a  final 
Regulatory  Analysis  and  place  it  in  the 
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public  docket  at  the  time  of  or  before  issu¬ 
ing  the  final  regulation. 

11.  Review  and  revision  of  existing  regula¬ 
tions.  (a)  Each  initiating  office  shall  estab¬ 
lish  a  program  for  reviewing  its  existing  reg¬ 
ulations  and  revoking  or  revising  those  regu¬ 
lations  which  it  determines  are  not  achiev¬ 
ing  their  intended  purpose. 

(b)  In  identifying  existing  regulations  for 
review  and  possible  revocation  or  revision 
and  in  determining  the  order  in  which  they 
are  to  be  reviewed,  an  initiating  office  shall 
consider — 

(1)  The  nature  and  extent  of  complaints 
received  from  other  agencies.  State  and 
local  governments,  and  the  public; 

(2)  The  need  for  simplification  and  clarifi¬ 
cation; 

(3)  The  potential  for  consolidating  over¬ 
lapping  or  repetitive  regulations  in  the  same 
general  subject  area; 

(4)  The  need  for  eliminating  conflicts  and 
inconsistencies  in  its  own  regulations  or 
those  of  other  initiating  offices  or  other 
agencies; 

(5)  The  length  of  the  time  since  the  regu¬ 
lations  were  last  reviewed  or  evaluated;  and 

(6)  The  significance  and  continued  rel¬ 
evance  of  the  problem  the  regulations  were 
originally  intended  to  solve. 

(c)  Each  initiating  office  shall  submit  to 
the  Department  Regulations  Council, 
through  the  General  Counsel,  a  list  of  the 
existing  regulations  it  has  selected  for 
review  and  possible  revocation  or  revision 
together  with  a  brief  description  of  the  rea¬ 
sons  for  each  selection  and  a  target  date  for 
completing  the  review  and  determining  the 
course  of  corrective  action  to  be  taken.  The 
list  of  existing  regulations  initially  selected 
shall  be  submitted  to  the  General  Counsel 
not  later  than  May  15,  1978,  and  updated  as 
part  of  the  initiating  office’s  semi-annual 
Regulations  Report  and  the  bi-monthly  sup¬ 
plements  required  under  paragraph  13  of 
this  memorandum. 

12.  Opportunity  for  public  participation. 
In  addition  J.o  publishing  proposals  and  no¬ 
tices  of  regulatory  actions  in  the  Federal 
Register,  initiating  offices  should,  in  appro¬ 
priate  circumstances,  provide  a  clear,  con¬ 
cise  notice  to  publications  likely  to  be  read 
by  those  affected,  and  to  the  extent  practi¬ 
cal,  notify  interested  parties  directly.  If  the 
subject  is  unusually  complex,  or  if  there  is  a 
significant  potential  for  adverse  effects 
from  a  failure  to  provide  an  opportunity  for 
early  public  participation,  initiating  offices 
should  consider  supplementing  the  mini¬ 
mum  rulemaking  steps  required  by  section 
553  of  title  5,  United  States  Code.  For  exam¬ 
ple,  an  advance  notice  of  proposed  rulemak¬ 
ing  may  be  employed  to  solicit  comments 
and  suggestions  on  an  upcoming  notice  of 
proposed  rulemaking  or  an  open  conference 
may  be  held  at  which  a  discussion  between 
all  interested  parties  would  help  narrow  or 
clarify  issues.  However,  such  supplementary 


procedures  should  be  used  only  when  they 
will  serve  to  clarify  the  issues  and  enhance 
effective  public  participation.  They  should 
not  be  used  if  they  would  delay  the  process 
of  developing  the  regulation  unless  signifi¬ 
cant  additional  information  is  to  be  gained 
by  the  agency  or  the  public. 

13.  Reporting  requirements,  (a)  Each  initi¬ 
ating  office  shall  submit  a  semi-annual  Reg¬ 
ulations  Report  to  the  Department  Regula¬ 
tions  Council  summarizing  each  proposed 
and  each  final  regulation  that  office  expects 
to  publish  in  the  Federal  Register  during 
the  succeeding  12  months  or  such  longer 
projected  period  as  may  be  anticipated.  This 
report  shall  be  delivered  to  the  General 
Counsel  not  later  than  March  31,  1978,  and 
the  last  working  day  of  June  and  December 
each  year  thereafter  and  supplemented 
with  a  bi-monthly  updating  report  not  later 
than  the  last  working  day  of  February, 
April,  August,  and  October  each  year.  The 
report  shall  specify,  for  each  proposed  and 
final  regulation  expected  to  be  published,  a 
short  descriptive  title;  the  earliest  expected 
publication  date;  a  contact  office  or  official 
who  can  provide  additional  information;  and 
whether  it  is  a  major  or  a  non-major  regula¬ 
tion. 

(b)  In  the  case  of  a  major  regulation,  the 
report  shall  include  a  brief  statement  as  to 
why  it  is  considered  major  and  the  past  and 
anticipated  chronology  of  the  development 
of  the  regulation.  In  the  case  of  non-major 
regulations  issued  routinely  and  frequently 
as  part  of  an  established  body  of  technical 
requirements  (such  as  the  Federal  Aviation 
Administration’s  Airspace  Rules)  to  keep 
those  requirements  operationally  current, 
only  the  general  category  of  the  regula¬ 
tions,  the  identity  of  a  contact  office  or  offi¬ 
cial  and  an  indication  of  the  expected 
volume  of  issuance  need  be  included:  indi¬ 
vidual  regulations  need  not  be  listed. 

(c)  The  General  Counsel's  office  shall  con¬ 
solidate  the  initiating  offices’  Regulations 
Reports  for  the  Council  and  from  that  con¬ 
solidation  prepare  a  semi-annual  Depart¬ 
ment  Regulations  Agenda  for  publication  in 
the  Federal  Register.  Federal  Register 
publication  will  be  for  the  stated  purpose  of 
sharing  with  interested  members  of  the 
public  the  Department’s  preliminary  expec¬ 
tations  regarding  its  future  regulatory  ac¬ 
tions  and  will  not  impose  any  binding  obli¬ 
gation  on  the  Department  or  initiating  of¬ 
fices  with  regard  to  any  specific  item  in  the 
report  or  preclude  regulatory  action  on  any 
unspecified  item. 

14.  Applicability.  This  memorandum  does 
not  apply  to  any  rulemaking  in  which  a 
notice  of  proposed  rulemaking  was  issued 
before  the  effective  date  of  this  memoran¬ 
dum  and  which  was  still  in  progress  on  that 
date. 

[FR  Doc.  78-6062  Filed  3-7-78;  8:45  am] 
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